B.A. Hawxuna®

HNPUHIUIIBI I'PAKIAHCKOI'O IPONECCYAJIBHOI'O
3AKOHOJATEJBCTBA PC®CP (MCTOPUKO-IIPABOBOM AHAJIN3
I'TIK PC®CP 1923 TTOJA U T'TIK PCDCP 1964 I'OJ1A)

AHHOTaHI/Iﬂ. B cratee ¢ MO3UIHUHU TO3UTHUBUCTCKOTO IMOHMMAHHA IIPUHIMUIIOB IIpaBa
AQHAJIM3UPYIOTCSl MPUHLHUIIBI COBETCKOTO TPaXKJaHCKOIO IPOLECCYalbHOIO 3aKOHOJATENbCTBA,
3akperieHHble B ['paxknanckoMm mnpoueccyanbHoM kogekce PCOCP 1923 r. u 'paxnanckom
nporeccyanbHoM kKojexkce PCOCP 1964 r.

KuaroudeBble cioBa: IMPUHIMIIBI ITpaBa, MMO3UTUBUCTCKHI noaxoJ K IpHHIOMUIIaM IIpaBa,
MIPUHIIUIIBI TPAXKIAHCKOTO MPOIIECCYaIbHOTO 3aKOHOAATEIbCTBA.

BaxxHbIM 371€MEHTOM MPABOBOTO PETYJIMPOBAHUS JIFOOBIX TPABOOTHOIICHUIH,
B TOM YHCJIE U TPAXKJAHCKUX MPOLIECCYabHBIX, SBISIOTCS MPUHIUIBLI paBa. Mbl
NPUIEPKUBAEMCS O3UTHBUCTCKOIO TIOHMMAHUs MPHHIUIIOB MpaBal M monaraem,
YTO TAKOBBIMH SIBJISIFOTCSI TOJIBKO HOPMATHBHO 3aKpEIUICHHBIE 0a30BbI€, NCXOHBIE
U7IeH, TIOJIOKEHHUsI, JISKAIINE B OCHOBE MPABOBOI'0 PETYIMPOBAHUS TOW WA WHOU
chepbl OOIIIECTBEHHBIX OTHOIIICHUH. COOTBETCTBEHHO, MIPUHITATIAM U
IPaXKIAHCKOTO TMPOIECCYAIbHOTO TIPaBa SIBJISIIOTCS 3aKPEIUICHHBIC B IPakIaHCKOM
IPOIIECCYAIbHOM 3aKOHOJATeIbCTBE 0a30Bble, HCXOJHbIE UJEH, JeXKallhue B
OCHOBE PETYJIMPOBAHUS IPAKIAHCKUX MPOIECCYATbHBIX MPABOOTHOUICHUIA.

B  ngaHHOM cTathe MBI  PACCMOTPUM  MPHUHIUIIBI  TPAXKIAHCKOTO
nporeccyasibHoro  npaBa PC®CP. CooTBeTCTByOIME MNPUHLIUIBI  OBLUIN
3aKpeIUIeHbl B Tpa)XxJaHCKOM IpoleccyalbHOM 3akoHoaaTenbctBe PCOCP,
KOTOpOE€ 3a BECh COBETCKHH IMEPUOJ] POCCUUCKOW HMCTOPUH OBLIO IPEJACTABICHO
BCETO ABYMs Kojekcamu: ['paxkaaHckuM mnporeccyalibHbM Kojekcom PCDOCP ot
10 mronst 1923 r.2 u I'paxxganckum mporeccyanbHbiM koaekcom PCDCP ot 11
uionst 1964 r.° B kayecTBe MCTOYHUKOB, 3aKPEIUIAIONIAX MPUHIIMIIBI
rpaXkJaHCKOTO TMpollecCyalbHOrO0 (paBHO M JAPYTMX OTpaciieil mpaBa) MOKHO
paccMatpuBaTh  Takke  coBeTckue — Konctutymuu. OpHako — mpobOiema
KOHCTHUTYIIMOHHBIX IPHUHIIMIIOB COBETCKOIO0 IIpaBa TpeOyeT CHEIUaIbHOIO
H3y4YCHUS.

Hu B I'TIK PC®CP 1923 1., u B I'TIK PC®CP 1964 r. He ObUIO TNIaBbI HUJIH
CTaThbH, KOTOpass Obl HaspiBaIach «IIpMHIMIBI TPa’kKIaHCKOTO IPOIECCYaTbHOTO
3aKOHOJaTeNIbcTBa». KcTaTu, aHamoruyHas CUTyalusi HMMEeT MeCTO B
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neuctByromeM ['paxxgaHnckoM mpoueccyalbHoM Kojekce Poccuiickon denepanuu
ot 14 Hos6ps 2002 1.

COOTBETCTBEHHO BBIJICIICHUE MPUHIIUIIOB TPAXJAHCKOTO MPOLECCYaTbHOTO
3aKOHO/ATENIbCTBA  BBI3BIBAJIO W  MPOJOJKAET BbI3BIBATH  OMNpPEJCICHHBIC
CIIO)KHOCTU. AKTYyaJIbHBIM OCTAa€TCS BOIPOC, Kakue€ HWMEHHO HOPMATHUBHO
3aKpeIICHHbIE TIOJOKEHHUSl CIeAyeT OTHOCUTh K TpUHIUIAM TpaBa. Mbl
pazaensieM MO3ULMI0, YTO B TOM Cly4yae, KOrJla 3aKOHOJAaTellb B CTPYKTYpeE
HOPMATUBHOT'O aKTa HE BBIAEISAET 3JeMEHT «lIpuHIUMNbBI mpaBay, TO MPUHIIUIBI
HaxXoJISITCSl B CTPYKTYPHOM dJIEMEHTE, HOCSIIUM Ha3BaHue «OO0IIre MOJ0KEHUS »,
«OcHOBHBIE TONOXKEHUS», «OCHOBHBIE Hayaiga». TeM HE MEeHee, HEKOoTopas
HEONPEICIICHHOCTh Bcerja octaercs. CBUIETETLCTBOM TOMY SIBJISIETCS JI0CTaTOYHO
IIUPOKUHN TIJIACT HAYYHBIX TPYJIOB aBTOPOB COBETCKOI'O MEPHO/A, B KOTOPHIX
BeJach JUCKYCCUSI O BBIJICJICHUM TPHUHIIUIIOB TPAXKJAHCKOTO MPOIECCyaIbHOTO
npaBa M MX XapakTepucThke'. B OCHOBHOM MCCJIEIOBAaHUS COBETCKMX YYEHBIX
BEJIUCh B OTHOIIICHUHU MPUHIUIIOB TPaXKaaHCKoro mnporueccyaibHoro npas PCOCP
no ['TIK PCOCP 1964 r. [IpuHIMIIBI )K€ TPakAaHCKOTO MPOIIECCyalbHOIrO IMpaBa
no ['TIK PCOCP 1923 r. npakTuueCKH HE UCCIIEI0BATHUCH.

[lo namemy Muenuto, B I'TIK PCOCP 1923 r. npuHIUMObl MpaBa HalIx
3akperieHue B 1yaBe 1 «OCHOBHBIC TOJIOKEHHS». B TaHHON Ti1aBe COAEPKUTCS
OJMHHA/IATL CTaTeH, HEe HMMEIONIUX Ha3BaHUW. He Bce OHM OBUIM TMOCBSIICHBI
IPUHIUIIAM TPaXKAaHCKOTO MPOLIECCYaIbHOTO 3aKOHOAATENbCTBA.

MpbI nosiaraem, 4to cpeau HOpMaTUBHBIX noJjioxkenuit rnassl 1 I'TIK PCOCP
1923 r. nDpuHIUIAMH TPa)KJAHCKOTO IPOLECCYATbHOTO 3aKOHOJATEIbCTBA
SBJISUTUCH:

— TOPUHUMN €IWHCTBA TrpaxaaHckoro mnpouecca (ct. 1). CyThb IaHHOTO
OpPUHIUIIA 3aKJII0Yalach B TOM, YTO MpaBUja BEACHUS TPaXJAHCKOTO Ipolecca
OBUTM €IUHBIMHU JJISI BCEX CYACOHBIX YUpexJAeHUU (HapOIHOTo, TyOepHCKOrO H
BepxoBHoro cyma), a Takxke Ui WHBIX YYPEKICHUN, HANEIEHHBIX CyIeOHBIMU
byHKIHAMU;

— TMPUHLUUN pa3peuieHus Jell CyJOM Ha OCHOBaHUU JIEUCTBYIOLIUX
HOPMAaTUBHBIX aKTOB, MOCTAHOBJIEHUN MECTHBIX OpPraHOB BIIACTH, a MpPU HUX
HEJIOCTATOYHOCTH —  PYKOBOJCTBYSICh  OOIMMH  HadajJaMHd  COBETCKOTO

! Cm.: Yeunna H.A. IIpMHIMIBI COBETCKOIO TIPaskJaHCKOrO MPOLECCYaIbHOIO MpaBa M HX
HopMartuBHoe 3akperuienue //[IpaBosenenue. 1960. Ne 3; Cemenos B.M. IIpuHIHUIBI COBETCKOTO
I'PaXXJIaHCKOTO IpolecCcyaabHOro npasa: ABroped. auc. ... A.10.H. CBepanosck, 1965; 'ypsuu
M.A. TIpuHIMIIBI COBETCKOTO TPaKAAHCKOTO IpoleccyanbHoro npasa // Tpyast BIO3U. T. 3.
M., 1965; Enuceiikun I1.®. [Ipenmer 1 npuHIUIBI COBETCKOTO IPa’KJAHCKOTO MPOLIECCYAIBHOTO
npaBa. Sfpocmasns, 1974; bomnep A.T. K Bompocy o0 mnpuHIMIax TIpaxkJIaHCKOTO
npoueccyanpbHoro mpaBa // Tpyast BIO3U. T. 38. M., 1975; bykuna B.C. IIpuniumst
COBETCKOT0 Tpa)KIAHCKOTO IpOlLeCCyallbHOTO TmpaBa: ABToped. auc. ... k.1o.H. JI., 1975;
bepyroBuu B. O moHATHH OCHOBHBIX MPUHIUIIOB TPa’KIaHCKOTO Tpoliecca / Borpocs! pa3Butus
u 3amutel npaB rpaxiaaH. Kamuuun, 1977; Yeumna H.A. I[lpuHuunmsl rpaxaaHcKoro
npoleccyaJbHOro ImpaBa // AKTyalbHble MNpOOJEMbl TEOPUM M TPAKTHKH TPakJaHCKOTO
nporecca. JI., 1979; OcHoBHBlEe mNpHHUMIBI TpaxaaHckoro mnpouecca / Ilox pen M.K.
TpeymHukosa, 3. Yemku. M., 1991.
56



3aKOHOJATENbCcTBA M o0wel nmonmutukoit Paboue-Kpecteanckoro IlpaBurtenscTBa
(ct. 3, 4). OTOT NpUHIUT OBLT MOPOXKACHUEM COOTBETCTBYIONIEH 3moxu. B 3TOT
MEepUOJ PEBOJIIOIIMOHHOE TMPABOCO3HAHUE SIBISIIOCH MCTOYHUKOM IIpaBa, B TOM
YHCJIe U TPAXKJAHCKOTO MPOIIECCYalbHOIO;

— MPUHLHUII TpoLEeCcCyalbHOM aKTUBHOCTH cyAa (cT. 5). 3akoHoAaTelnb
00sI3bIBAl CyJl «BCEMEPHO CTPEMUTHCS K YSICHEHUIO JIEUCTBUTEIBHBIX IpPaB U
B3aMMOOTHOIICHUN  TSOKYIIUXCS», OKa3blBaTh  «oOpalaloimuMcsi K  Cyay
TPYISIIUMCS. AKTUBHOE COJCHCTBHE K OTPaXXJEHUIO HMX IMpaB M 3aKOHHBIX
WHTEpPECOB, aabbl IOpUIUWYECKass HEOCBEIOMJIEHHOCTh, MAaJOrpaMOTHOCTh U
0100HbBIE TOMY OOCTOSITETLCTBA HE MOTJIA OBITh UCIIOIB30BaHbI UM BO BPE;

— TMPUHIUI TOOPOCOBECTHOCTH CTOPOH (CT. 6) — CTOPOHBI OBUIN 00S3aHBI
T0OPOCOBECTHO TMOJIB30BaTHCS BCEMH, MPUHAICKAIIUMU UM TPOIECCyaIbHBIMU
mpaBaMHM, a CyA JODKEH ObLT HEMEIJICHHO TMpeceKaTh pas3IMuHOro pojaa
«BJIOYTIOTPEOJICHUST W 3asBJICHUS, UMEIOIINE IeJIbI0 3aTSAHYTh WU 3aTEMHUTH
IPOLIECCy;

— MPUHIINI SA3bIKa CyA0NPOon3BoACcTBa (cT. 9). UHTepecHo, 4To popmMynupys
JTAHHBIN MPUHIINI, 3aKOHOIAaTeNIb HE YIIOMHHAET PYCCKUM S3BIK, MpeJjiaracT BEeCTH
IIPOU3BOJICTBO Ha S3bIKE OOJBITMHCTBA HACEJICHHS JAHHOW MECTHOCTH. B ciydae
HEBJIAJICHUSI S3bIKOM, Ha KOTOPOM BEJOCHh CYAOMPOM3BOACTBO, Cy/ 00si3aH OBLI
PUTIIACUTH TIEPEBOTUMKA.

Ha3BaHus Bcex NepeurCICHHBIX MATH MPUHIUIIOB YCIOBHBI — 3aKOHOIATEIb
UX HUKAaK HE Ha3blBaJl, IPOCTO H3jaras HOpMbI B omnpeneneHHbiX craThsix ['TIK
PCOCP.

B I'TIK PC®OCP 1964 r. npuHIUIIBI TPaXXAaHCKOTO MPOIECCYAIbHOTO IIpaBa
3aKperuIsIuch B riaBe | «OCHOBHBIE MONOKEHUS» (BCETO YETHIPHAILATH CTATEH)
paznena 1 «O6mue monoxerus». B ommune ot I'TIK PCOCP 1923 r. cratbu B
ITIK PCOCP 1964 r. umenu Ha3zBanuga. OmHAaKO HH B OJHOH W3 HHUX HE
yIoTpeOIIIeTCS TEPMUH «ITPUHIIUTDY.

MOXHO BBIACINUTH CIEAYIOIINE HOPMATUBHO 3aKPEIUJICHHBIE MPUHLIUIIBI
IPaXKIaHCKOTO MPOLECCYaTbHOTO MPaBa:

— TMPUHLHUII OCYHIECTBIICHUSI MPaBOCYAHsI TOJBKO cynoM (cT. 5). O6patum
BHUMaHue, 4yto B cT. 1 ITIK PCOCP 1923 r. nmomyckanach BO3MO>KHOCTH
pacCMOTPEHUA TPakAaHCKHUX JIe] U HECYIeOHBIMU OpraHaAMHU;

— TMPUHLMI PABEHCTBA Tpa)xJaH IMepea 3aKoHOM H cyaoM (cT. 9).
3akonoaarens 3akpenui B cT. 5 ['TIK PCOCP cpa3y nBa npuHIumna rpaxiaaHCKoOro
npoieccyanbHoro nmnpapa. [Ipy 3TOM packpblBaeTcsi COAEpKaHUE MPHUHIIMIA
paBEHCTBA rpaxKJaH Mepesl 3aKOHOM U CYAOM. YTOYHSIETCS, YTO IOJ] PABEHCTBOM
MMOHUMAETCSI HE3aBUCHUMOCTh B CYJ€ OT COUUAIBbHOIO, HMYIIECTBEHHOIO U
CITY’K€OHOTO TMOJIOKEHUS TPaKJaH, UX HAllMOHAJIbHOM, PACOBOM MPHUHAIJICKHOCTH
Y BEpOUCITOBEIaHMS;

— NPUHIMI y4YacTHsl HaceleHusi B oTmpasiieHuu npaBocyaus (ct. 6). I'TIK
PCOCP 1964 r. npeaycmartpuBan TOJABKO OJHY (GOpPMY TaKoro y4yacTus — B
Ka4yeCTBE HApOAHBIX 3acenareneid. Kak n3BecTHO, B Cy/1ax MEpBOM MHCTAHLMU J€a
paccMaTpUBAIMCH B COCTABE CYJIbU U JIByX HapOJHBIX 3acedaTeeil;
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— MPUHLUIT KOJUJIETHAJIBHOIO PACCMOTPEHUs TpakaaHCKuUx nen (ct. 6). B
CyJax MepBOM WMHCTAHLMH, KaK Mbl OTMETHJIM BBILIE, JeJla pacCMAaTPUBAJINChH B
COCTaBe CyJbU W JIBYX HAPOJHBIX 3acenareiie. B kaccalMOHHOM MHCTaHLUU CYJ
COCTOSUI M3 TPEX YIEHOB CyJa, a B HAJ30PHOM — HE MEHEE, YEM W3 TPEX UWICHOB
cyna;

— MPUHIUI HE3aBUCUMOCTH CYAEH W MOJUMHEHMS UX TOJIbKO 3aKOHY (CT. 7).
dopManabHO CynbU OBUIM HE3aBUCHMBl — YCTAHABIMBAJIOCh, UYTO «CYIbU U
HapOJHBIE 3acCEeAaTeNM pa3pellaloT Tpa)KJaHCKUE JIeJla Ha OCHOBE 3aKOHa, B
COOTBETCTBUM €  COLUMAJIMCTHYECKMM  IIPABOCO3HAHUEM, B  YCIOBHSX,
UCKJIFOYAIOLIMX TOCTOPOHHEE BO3ACHCTBUE HA CyAEH», OJNHAKO B PEATBHOCTH B
ATOT MEPHUOJI MAPTUHHBIE U COBETCKUE OpPraHbl B CHIIY CIIOXKHUBLICHCS MPaKTUKH
HEPEAKO OKa3blBaJlM MPSIMOE [aBJIICHHE Ha CYyJEeW, PacHpOCTPAHEHHBIM CTajo
«reneOHHOE MPaBOY;

— NpUHIMN si3bIka cygonpoun3BoacTia (cT. 8). B I'TIK PCOCP B otnuune ot
CBOEr0 NPEAIIECTBEHHUKAa B KAu4e€CTBE OCHOBHOI'O NpaBWjia 3aKpEIUIIIOCh, YTO
CYJIOTIPOM3BOJICTBO BEJIETCA HAa PYCCKOM si3bike. B aBTOHOMHBIX pecmyOiHKax,
aBTOHOMHBIX  O0JIacTSX, HalMOHAJIBHBIX OKpyrax B cocrae PCOCP
IPEeINoarajoch BeJIEHUE CYJONPOU3BOJICTBA HA SI3bIKE ABTOHOMHOM pecryOnKH,
ABTOHOMHOW 00JIaCTH, HAIMOHAJILHOTO OKpyra WJIM Ha S3bIK€ OOJBIIMHCTBA
MECTHOI'O HacejeHus. B ciayuyae He BIaIeHUS S3bIKOM CYJIOIPOM3BOJICTBA
00s3aTeNIbHBIM OBLIO YYacTHE MEePEeBOYNKA B MPOIIECCE;

— TPUHIUIT TJIACHOCTU CyAeOHOoro pasbupatensctBa (cT. 9). Mo obmemy
NpaBWIly pa3OUpaTesIbCTBO TPAXKAAHCKUX el ObLIO OTKPBITHIM. VckimrodeHue
COCTaBJISIIM CIIy4aH, KOrAa 3aTparuBaJIMCh BOIPOCKHI TOCYJaPCTBEHHOM TalHbI (3TO
OBLJIO 0053aTeNbHO) W B LENSAX MPEJOTBPAIEHUS pa3IJiallleHus CBEIEeHH 00
MHTUMHBIX CTOPOHAX >KM3HU YYacTBYIOIIUX B JieNie JIUIl (II0 MOTHBUPOBAHHOMY
onpeneneHuto cyna). OmHako W B 3TUX CIy4asx KpOME CTOPOH, UX
peACTaBUTENECH, CBUAETENEH, 3KCIEPTOB U MEPEBOJUYMKOB (E€CTECTBEHHO, €CIIH
TpeOoBajoch WX Yy4yacTHE B Jielie) Ha 3acelJaHuu Cyla MPUCYTCTBOBAIH
NpeCTaBUTENN OOIIECTBEHHBIX OpraHu3aliii M KOJJICKTUBOB TpyAsuiuxcs. B
KQueCTBE BIIOJHE JIOTUMHOTO OTPAHUYEHHS MPUHLHUIA TJIACHOCTU TPa)kKJAaHCKOTO
CYZOIIPOU3BOJICTBA OBLIO HENOMYIIEHHE B 3aj CyAeOHOro 3acelaHus TIpakKiaH
MOJIOKE IIECTHAAUATH JIET, €CIM OHHU HE SBIISIIOTCS JUIAMHU, YYAaCTBYIOIIMMHU B
nene, Wik CBUIETESIMH,

— [PUHLMN  pa3peuieHus Jed  Ha  OCHOBAaHMM  JEHCTBYIOIIETO
3akoHoAaTenbcTBa (cT. 10). JJaHHBINA TpUHIUIT TIpeAnoiaral BEBIHECEHUE PEIICHUI
Ha OCHOBAaHWHM HOpPM JEHCTBYIOIIETO COBETCKOIO 3aKOHOJATENbCTBA, HOPM
MHOCTPAHHOTI'O IpaBa, a B CIly4ae UX OTCYTCTBUS — NPUMEHEHUE aHAJIOTUH 3aKOHA
Y aHAJIOTUH TIPaBa;

— MPUHITUN 00s13aTEIHPHOCTH PEIICHUS, ONIPEICIICHUSI W TIOCTAHOBJICHUS Cy/1a
(ct. 13);

— TPUHLUII TPOUECcCyalbHONM aKTUBHOCTU cyna (ct. 14). AHalOru4Ho
HopMam ['TIK PCOCP 1923 r. u B otnmmuue ot npeicteyroniero I'TIK P® 2002 r.,
I'TIK PCOCP 1964 r. tpeboBan oT cyAa HE OrpaHUYMBATHCS MPECTABICHHBIMU
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MarepuallaMi U OOBSICHEHHSIMH, a MPUHUMATH «BCE MPEIYCMOTPEHHBIE 3aKOHOM
MEpBI 1JI1 BCECTOPOHHETO, TIOJTHOTO U OOBEKTUBHOIO BBIACHEHMSI JEHCTBUTEIBHBIX
00CTOSITENBCTB JI€J1a, IPAB U 00S3aHHOCTEN CTOPOHY.

Urak, ecnmu B ['TIK PCOCP 1923 r. MOXHO BBIJICJIUTh NSATH MPUHIUIIOB
rpaxkaanckoro cynomnpousBoactsa, T0 B ['TIK PCOCP 1964 r. ux konu4ecTBo
BO3pPOCJIO 7O JECSITH. OTO SBISAETCA CIEICTBUEM pPa3BUTHS KaK CaMOTIo
IPaXKJaHCKOTO MPOLECCYaIbHOIO 3aKOHOAATENIbCTBA, TaK M HAYKU TPa)XIaHCKOTO
npoiieccyaibHOro npasa. Takke ooparum BHUMaHue Ha To, yTo ['TIK PD 2002 r.
3aMMCTBOBaJ MOAXOJM (K COXAJICHHIO, HE OYEHb YyJAa4yHbI) COBETCKOIrO
3aKOHOJATENs] K 3aKpeIJICHHWIO TMPUHLHUIOB TPAKIAHCKOIO MPOIECCYaTIbHOTO
npaBa, a Takke GOPMYyJIUPOBKHU HEKOTOPHIX U3 HUX.
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