Bpwinyesa O.H.*

KOMIOETEHLMS APBUTPAKHBIX CYJIOB B POCCUICKOM
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JURISDICTION OF ARBITRATION COURTS IN THE RUSSIAN
FEDERATION IN CASES INVOLVING FOREIGN PERSONS

Abstract: The article analyzes the competence of arbitration courts in the Russian
Federation in cases involving foreign persons. In the course of the study, legislative acts were
considered. The current state of affairs in this area is analyzed. Conclusions regarding the
competence of arbitration courts in the Russian Federation are formed. Research methods:
analytical method, survey method, induction.
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['moGanu3aiusi SKOHOMHUYECKMX OTHOIIEHUH BeleT K TOMY, 4YTO B
POCCHIICKOM SKOHOMHUKE BCE OOJBIINYIO JTOI0 3aHUMAIOT MHOCTPAHHBIE TPaK/IaHe.
IIpu 5TOM Ha YpOBHE HAIMOHAJIBHOI'O 3aKOHOAATENICTBA MPENYCMATPHUBAIOTCS
MHCTPYMEHTHI [JJIs1 3alUThl MpaB U HHTepecoB. OIHUM M3 KIIOYEBBIX MPAB
ABIIIETCS TPaBO Ha CcyAeOHyro 3ammuTy. PaccMoTpeHmem fen ¢ ydacTHeM
WHOCTPAHHBIX JIUI] 3aHUMAIOTCSI apOUTpaXKHbIE Cy/a, crienn(uKa Mpou3BOACTBA 1O
JiejaM ¢ y4aCTUEM MHOCTPaHHBIX JUll onpeaesneHa B 5-m pazaene AIIK P®. I'n. 32
COAEPKUT HOPMBI, B COOTBETCTBUM C KOTOPHIMU YCTaHABIMBACTCS KOMIETCHIUS
apOUTPaXKHBIX CYJIOB JUIsI PACCMOTPEHHS JEN, YYaCTHUKAMU KOTOPBIX SIBISIOTCA
uHoctpanubie jguma. B . 33 AIIK P® mnpuBomutcs ommcanue cruenupuku
PaccMOTPEHUS JIEJ1, CBA3aHHBIX C YYACTHEM B HUX MHOCTPAHHBIX JIUII.

B coorBerctBum ¢ 1. 32-33 AIIK P® wu pazpsacaenusimu BAC
chopMHpOBaH TIEPEYCHb PEKOMEHIAIWWA, CBS3aHHBIX C  YCTAaHOBIICHUEM
KOMIIETEHIIUA POCCUICKUX apOUTPAXKHBIX CYIOB MpPU PACCMOTPEHUU el C
y4aCTHEM MHOCTpPaHHBIX Jull. M3 pekoMeHaanuil cieayeT, 4To CyA0M MPU3HAETCA
JNEUCTBUTEIIBHBIM  COIVIAIIEHWE O TMPU3HAHUMA KOMIIETEHTHBIM POCCUKCKOTO
apOUTPa’KHOTO Cy/la B PACCMOTPEHUHU JEJ C y4aCTUEM MHOCTPAHHBIX TPaXKJaH Npu
YCJIOBUHM, YTO 3TOT CYJ BbIOpaH U YTBEPXKJEH CTOPOHAMH COTJIAIICHUS, Kak
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cinenyer u3 cr. 249 AIIK P®. bosee Toro, npusHaeTcs NEUCTBUTEIBHBIM M TO
COTJIALIEHHWE, B COJEPKAHMHM KOTOPOr0 YKa3aHO Ha PACCMOTPEHHE CIOPHBIX
BOIIPOCOB B TOW CTpaHe, KOTOPasi U3 HUX B OyaylieM OyJeT BbICTYNATh B KAUECTBE
MCTLA WM OTBETYMKA. ECIIM B COTJIAallIEHNH HE CAEIAHO YKAa3aHUE HA KOHKPETHBIN
pOCCHICKUI Cy/, TO MOJICYAHOCTh CIIOpa apOUTPAXKHOMY CYJly YCTAHABIMBAETCS B
COOTBETCTBHH C neiicTByromuMu HopMamu AIIK PO.

B ciywae c¢ ycrynkoit mpaB TpeOOBaHHUS MNPOPOTAMOHHOE COTJIallIeHUE
COXPaHSET CBOKO IOPUAMYECKYIO CHJy B OTHOIIEHUHU CHOPOB, BOZHUKIIMX HA €r0
ocHOBe. EciM MeXay CTOpOHAMHM 3aKIIOYEHO COrJJAlIEHWE C YyKa3aHWEM Ha
UCKIIFOUUTENIBHYI0 KOMIIETEHTHOCTh MHPHU PACCMOTPEHUU CIIOPOB HMHOCTPAHHOTO
cyla, TO apOUTpaxkHbIM cyaoB P® He mnpu3HaeTrcs KOMIETEHTHOCTb IS
paccmoTtpenus Takux crnopoB. I 2 4. 1 cr. 247 AIIK P® yka3biBaeT Ha
KOMIIETEHI[MIO apOUTPAXKHBIX CYJOB B PAaCCMOTPEHHHM CIOPOB C Y4acTHEM
MHOCTPAaHHBbIX JUL. K 53TOM KOMIIETEHIIMM OTHOCATCS [I€Nla, YCJIOBUEM JUIs
pacCMOTpEHHUsI  KOTOPBIX  SIBIIIETCA  HAaXOXkJACHHE  OpraHa  yIpaBJeHUS,
Npe/CTaBUTENbCTBA MM (uimana WHocTpaHHoro iuna B Poccun, a Takke
3asiBJICHHE UCKOBBIX TPEOOBaHUM, KOTOPBIE HAMPSIMYIO CBSA3aHBI C JACSTEIBHOCTHIO
opraHa yrnpasjieHus, ¢puiaralia Wik NpeJCcTaBUTEIbCTBA HHOCTpaHHOTO juna. [pu
npuMmeHeHud 1. 10 4. 1 cr. 247 AIIK P® cyny HeoO6X0AMMO yCTaHOBUTH HAIMUKE
TECHOM CBSI3M CIOPHOTO TMPABOOTHOUIEHUs1 ¢ Tepputopueit P®, yuutsiBas
00CTOATENFCTBA KOHKPETHOTO jea.t

BAC P® chopmupoBan mnepedeHb pPEKOMEHIALMM, CBSA3aHHBIX C
OCOOEHHOCTSIMHU OTpEIeJICHUSI NPUMEHUMOTr0 TpaBa IMPU PACCMOTPEHUH JEN C
ydacTHEM HHOCTpaHHbIX Jul. IIpenycMarpuBaeTcsi, 4TO B COrJAUIEHUU O
NPUMEHUMOM IIpaBe CTOPOHBI MOTYT HCIIONB30BaTh JIIOObIE (OPMYITUPOBKH H
TEPMHUHBI I yYKa3aHHsl BBIOOP CHCTEMBI MpaBa TOTO HIJIM WHOTO TOCYJIapCTBa.
ApOuUTpaXHBIM CyIOM 10 OTHONICHHWIO K CIHOPHBIM IPaBOOTHOIICHUSIM
MPUMEHSIIOTCS CBEPXUMIIEpATUBHBIE HOPMBI (peub uaeT o cT. 1192 'K P®) BHe
3aBUCUMOCTH OT TIpaBa, KOTOpOe€ OBLIO BBHIOPAHO CTOPOHAMHU B KadyecTBe
npuMeHuMoro. Takyke cpopMUpoBaH IepedeHb PEKOMEHIAIUM, CBSI3aHHBIX C
YCTaHOBJICHHEM COJIEpXKaHUS HMHOCTpaHHOro mnpasa. IIpemxycmarpuBaercsi, 4TO
YCTaHOBJIEHHE COAEP’KaHNWS MHOCTPAHHOIO IIpaBa JIMIA, PUHUMAIOIIETO y4acTUe
B JieNie, IOAPa3syMEBAET MPaBO MPEJOCTABICHUS 3aKIOYEHUN [0 BOIPOCAM
CoJlepKaHUsI MHOCTPAHHOI'O IpaBa. ['OTOBUTH TaKWE 3aKIIOYEHUS MOTYT JIHIIA,
KOTOpbIE UMEIOT CHelMaIbHble MO3HaHUA B 3ToW oOsactu. [Ipu Hanmu4yum B nese
IIPOTUBOPEYMBBIX CBEJICHMM, KACAIOLIUXCS COAEP)KaHNUS MHOCTPAHHOrO IpaBa, Io
pEIIeHNI0 apOUTPAKHOTO CyAa MOTYT C(OPMHUPOBAHBI M HAIPABICHBI 3allPOCHI B
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KOMIIETEHTHbIE OpraHbl. [lepedeHs Takux opraHoB mMpUBOAMUTCS B a03. 1 m. 2 cT.
1191 TK P®.2

Ucxonsa u3 nepedHs peKOMEHIAlUM, CBA3aHHBIX C YCTAHOBJIICHUEM CTaTyca
WHOCTPAHHBIX JIML, CIEIYyEeT, 4YTO IPHU YCTAHOBICHUU CTaTyca WHOCTPAHHOMU
OpraHu3anuyu  apOUTpaXKHbIM CYJAOM  YYUTBIBAE€TCS, YTO JIOKA3aTelbCTBa
MOCTOSTHHOTO HAXOXXJICHHWS OpraHu3alMu JJIs Iejdedl  HajaorooOJIOKEHUs He
SBJISIFOTCA ~ JIOCTATOYHBIMU  JUISl YCTAHOBJIEHUSI JIMYHOTO 3aKOHA JaHHOU
opranmzanuu. Ilpu mnpoBeaeHun pabOThI, CBSI3aHHOW U  YCTAaHOBJIEHUEM
IOpUJIMYECKOTO CTaTyca, apOUTPaKHBIM CYJOM YYUTHIBAE€TCS, YTO MOTYT OBITh
pa3Hble CHOCOOHBI [IJIi HANUCaHWS HAWMEHOBAHUS OJHOTO M TOTO Ke
WHOCTPAHHOTO JIUIa. DJTO MOXKET OBITh CJIETaHO CIIOCOOOM TpPAHCIUTEPAIINH,
HaIMKMCaHUsI Ha TOCYJAapCTBEHHOM SI3BIKE€ CTpaHbl 3aKOHA WM K€ B nepesoje. B
COOTBETCTBUM C TIEPEYHEM PEKOMEHJIAIMM, CBSI3aHHBIX C OCOOCHHOCTSMH
MPUMEHEHHs] apOUTPAKHBIMU CyAaMU 00€CIEYUTETbHBIX MEp, YCTAaHOBJICHO, YTO
oOecrieunTeNIbHBIE MEpPbl B paMKax CIOpa, CBS3aHHOTO C KOMIIETEHIIUEH
WHOCTPAHHOTO MEXIYHAPOIHOTO apOUTPa)KHOTO CyAa, MOTYT OBITh MPUHSTHI
apOUTPaKHBIM CYJIOM 0 MECTY HAXOXICHUS WM K€ KUTEIhCTBA JOKHUKA, IO
MECTY HaXOJICHUSI €r0 UMYIIECTBA.

ApOUTpaXHBIM CyJ MOXKET BBIJIATh OTKa3 B HCIOJHECHUH TOPYYCHUS
WHOCTPAHHOTO CyJa O TMPUHATHU OOCCIEUUTEIbHBIX Mep, KOTOpoe ObLIO
HAIlpaBJI€HO B COOTBETCTBUM C TIOPSAKOM OKa3aHUs NPaBOBOM IMOMOIIU.
ObecnieuntenbHble MEphl B BUJE 3allpeTa Ha y4acTHE€ B PACCMOTPEHUH Jielia B
cynax P® He sgBAAIOTCS NPENSTCTBUEM MJI PACCMOTPEHHUS CIOpa POCCHICKHUM
CyZIOM, UMEIOIIUM KOMIIETEHIIMIO B PACCMOTPEHUHU JI€] C YYaCTUEM MHOCTPAHHBIX
mul. Ilo nanaeiM Ha 2018 r., KOJIMYECTBO JI€JI C yYaCTHEM MHOCTPAHHBIX TPaKJIaH,
paccMaTpUBAEMBbIX POCCUHUCKUMU apOUTpaKHBIMU CyJIaMU, YBEITUYMIOCH B 5 pa3 B
cpaBHeHHH C mokazarensiMu 2014 1. YBenuuuBaeTcss HE TOJBKO KOJIMYECTBO
MHOCTPAHHBIX KOMIIAHHM, YYaCTBYIOUIUX B Pa3pelICHUH S3KOHOMUYECKUX CIIOPOB,
HO M KOJIMYEeCTBO BbIUrpaHHbIX Aeid. [lo manaeiMm Ha 2018 1., 92% wHCKOBBIX
TpeOOBaHUIA, BBIJIBUHYTBIX MHOCTPaHHBIMU OpraHu3alusIMH, ObLIH
YAOBJIETBOPEHBHI.

AIIK P® npenmaraet moHUMaTh MO «MHOCTPAHHBIM JIMIIOM» (PU3HUECKUX U
IOPUAMYECKUX JIMI C TPAXKIAHCTBOM, IMOAJAHCTBOM WM K€  HHOWU
MPUHAICKHOCThIO K HMHOCTpaHHOMY TrocyaapctBy. Croga e MOryT OBITh
OTHECEHbl Juia 0e3 TpakIaHCTBA, MEXKIyHApOJHBbIE OpraHu3anud B cdepe
MPEANPUHUMATENIBCTBA U APYTOM 3KOHOMHYECKOW AEATEIBHOCTH, OCYIIECTBUMOMN
Ha tepputopun P®. llenasg rpynma MexIyHapOOHO-TIPABOBBIX JTOKYMEHTOB
YCTaHABIMBAET MPABO Ha Cy/NEeOHYIO 3aIUTY W MOPSAIOK MPUMEHECHUS MEXaHH3Ma
cyneOHoi 3amuThl. Tak, gedictByer MexayHapoaHslii makT «O rpaxaaHCKUX H
MOJIMTUYECKUX MpaBax», HapsAy C Hel naenctByer KoHBeHUuWsl O 3amure mpas
YeJIoBeKa U OCHOBHBIX CBOOOJI. Bce yka3zaHHbIE IOKYMEHThI TO3BOJISIOT YOSAUTHCS
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B TOM, YTO HMHOCTPAHHBIM JHMLAM IIPEIOCTABIISIIOTCA CXOXKHE MPOLECCyaIbHBIE
IpaBa C TEMU MPABAMU, KOTOPBIC 3aKPEIUVIEHBI 34 TPaXXJAaHAMU U FOPUIUYECKUMU
JIAL[AMU CTPAHBI JJI1 PACCMOTPEHUS CIIOPHBIX MPABOOTHOIIECHUN. Takue HOPMBI B
poccuiickoM npase 3akperieHsl B ri. 33, 33.1 AIIK P®.3

Kak mnoka3piBaeT MNpakTWKa, BO3HUKAIOT CJIOKHOCTH C NPUMECHEHUEM
MOJIOKEHUHW, YKa3aHHBIX BbIIIE. B 4aCTHOCTH, BBIHECEHHOE PEIIEHUE POCCUNCKUAM
apOUTPaKHBIM CYJIOM B paMKax Jiejia ¢ y4acTHeM MHOCTPAHHOIO JIUIlAa B TMOJb3Y
POCCUNCKOM CTOPOHBI B TEOPUH JIOHKHO OBITh HCIOJIHEHO TOCYJIapCTBOM, K
MPAaBOBOM MNPUHAMJIEKHOCTH KOTOPOTO OTHOCHUTCA 3TO HMHOCTpaHHOe uuo. Ha
MPaKTUKE BO3HUKAET KOJUIU3US C OOIIUM MPUHIIMIIOM MEXIYHApPOJIHOIrO IMpaBa O
CYBEPEHHOCTH rocyaapcrtea. llog sThum moapazymeBaeTcs, 4TO TOCYAapCTBO
oOyajjaeT Bcell MOJHOTOW BJIACTH B MpeJleNiax CBOCH TEPPUTOPUHU, TPU ITOM
UCKIIIOYaeTCsl J1I000e MPOsBJICHUE BJIACTH W3BHE. J[aHHBIM TPUHIMIT yKa3bIBaeT,
YTO BBIHECEHHOE CYJIOM PEUICHUE [0 KOHKPETHOMY JEIy SBJISETCA aKTOM
FOCYJAapCTBEHHOM BJACTH, IO3TOMY M HCIOJIHEHUE TAaKOTO pEHICHUS Ha
TEPPUTOPUU  HUHOCTPAHHOTO  TroCyaapcTBa  OyJaeT  Hapymiarh  MPUHIUI
HAIMOHAJIbHOW FOPUCIUKIIHH.

UYro KacaeTcsa onpeaesieHus MOACYAHOCTH JIEJI, CBI3aHHBIX C YYaCTUEM B HUX
WHOCTPAHHBIX JIAI, TO OHAa YCTAaHABIMBACTCA TOCYJApCTBOM, K ITOJCYIHOCTH
KOTOPOT'O M OTHOCHUTCSI MaTepUaJIbHO-TIPaBOBOM criop. TpeOyercs ycTaHOBIICHUE
pPOMIOBOM W TEPPUTOPUATIBHOW TIOACYAHOCTH BHYTPU BBIOPAaHHOW CTpaHBHI.
KommneTeHnius cyqoB ¢ ydacTHEM HWHOCTPAHHBIX CYOBEKTOB YCTaHABIMBAETCS Ha
YpPOBHE HAIMOHAJIBLHOIO 3aKOHOAATEIbCTBA, MEXKIYHAPOIAHBIX J0roBOpoB. C
MO3ULNN MEXIYHAPOAHOIO PETYIMPOBAHUS TPAXKIAHCKUX CIIOPOB IO BOMPOCAM
SKOHOMHMYECKHUX OTHOILIEHUMN HEJIb3sl HE OTMETUTh B3aUMOJICMCTBUE MEXKIY JIBYMS
CUCTEeMaMH -  MEXAYHApOAHBIM  YacCTHBIM TPAaBOM H  apOUTPaKHBIM
MPOLIECCYAIIbHBIM TMPAaBOM. MEXIYHApPOJHOE YAaCTHOE MPaBO MPEAYyCMaTpPUBAET
HECKOJIbKO OCHOBAaHUM JJI1 3apOXKAECHHUS OTHOIIEHWM C Y4YaCTUEM B HHUX
MHOCTPAHHOTO CyObeKTa. Peub HIEeT O TakoW CHUTyallud, KOrja OJWH W3
YYaCTHUKOB OTHOIICHHH SBISETCS HWHOCTPAHHBIM  (PU3UYECKUM WM Ke
IOPUIAYECKUM JIMIIOM. Peub Takke HAET O CUTyallhd, B KOTOPOW HaJn4ue
IOpuIYecKoro (akTa CBSI3aHO ¢ MHOCTPAHHBIM rocymapctsoMm. K mpumepy, 3To
MOXET OBITh M3MCHEHHUE JIEATCIIBHOCTH, €€ BO3HMKHOBCHHE ITyTEM DPETHCTPAIHU
MHOCTpPaHHOTO (ujInajia Wi MpeICTaBUTEILCTBA U T. 1. Peub Takke UIeT O TaKoi
CUTyaIlud, KOrjJa OOBEKT TPABOOTHOIICHHWS HAXOJUTCS Ha TEPPUTOPHH
MHOCTPAHHOTO TocyaapcTaa.t
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[Ipy  BO3HMKHOBEHUM  CIIOPHOTO  IPABOOTHOIIEHHS B  paMKax
MEXIYHApPOJIHOTO YaCTHOI'O IpaBa IMOJIOKEHUS O MEXIYHAPOAHOW MOACYJHOCTH
UCIIOJIB3YIOTCS 11 YCTaHOBJIEHUS IIPABOIOPSAKA TOCY1apCTBa, @ HE KOHKPETHOTO
cyaeOHOro oprasa s paccMorpeHus cnopa. Ilocne yctaHoBIeHHE KOMIIETEHIUU
TpeOyeTCsl YCTaHOBUThH CYACOHYIO MHCTAaHIMIO C YYETOM HOPM IPOLECCYaTbHOrO
npaBa KOHKpPETHOM cTpaHbl. OOBIYHO KOMIETEHIIMS YCTAHABIMBAECTCS HAa OCHOBE
INPUHIMIA ABTOHOMHHM BOJM CTOPOH. OTOT MPUHLHUII TMOJApa3yMeBaeT, YTO
YYaCTHUKH JOTOBOPAa MMEIOT BO3MOXXKHOCTb IPHU €r0 3aKJIIOUEHUM WM KE IM033Ke
BbIOpaTh MPaBOBOM PEXUM, CBS3aHHBIM C HMX MpaBaMH M OOS3aHHOCTSAMH I10
noroBopy. MHocTpaHHble CyOBEKTbl MOTYT MPUHUMATh y4acTHE B apOUTPaKHOM
npouecce. [IpyHIIMI HAaMOHAJIBHOIO peXuMa OOecredeHUs] CYIONpPOU3BOJICTBA
NO3BOJIIET UM TMOJYYUTh AHAJOTMYHBIA HAOOp TMpolecCyalbHBIX IMpaB MU
00s13aHHOCTEH, KaKkoil HAbOp ecTh y IpaXkJaH U OpraHU3aluil TOCy/1apCcTBa.

Takum 00pa3oM, J1ake ¢ y4eTOM CYILIECTBOBAHUS MEXIYHAPOJIHBIX HOPM B
YacTH KOMIIETEHIIMU apOUTPa’KHBIX CYJOB MO JEJNaM C yYaCTHEM HHOCTPAHHBIX
rpaXkJaH, CyIIECTBYIOT POOeibl 3aKOHOIATEIBHOr0 peryaupoBanus. Jlo cux mop
HEPEILIEHHBIM B POCCHIICKOM 3aKOHOAATENIbCTBE OCTAETCSl BONPOC 00 UMMYHHUTETE
KOMIIAHUH C TOCYAapCTBEHHOW JOJed ydacThsi B yCTaBHOM KamnuTaie. EcTb
npoOJieMbl, BBITEKAIOIIME W3 KOJUIM3UM TMPABOBBIX PEXKHMOB HECKOJIBKUX
rOCy/IapCTB B YacTH OMpe/esieHus: apOUTPaKHOTO CyJia IJisi PACCMOTPEHUS Cropa.
Bce 3T0 ykaspiBaeT Ha HEOOXOAMMOCTH JOPAOOTKHM HE TOJBKO POCCHUUCKOTO
apOUTPaKHOTO 3aKOHOJIATEIBCTBA, HO U MEXAYHAPOIHBIX HOPMATHUBHO-TIPABOBBIX
JOKYMEHTOB i Oosiee  d(PQPEKTUBHOrO pelieHuss CIOPOB C  y4acTUEM
WHOCTPAHHBIX JIMIL, a TaAKXK€ JJIs1 OAHO3HAYHOTO YCTAHOBJIEHUS KOMIIETCHIIMM JIS
paccMOTpEHHUsl CIopa C y4yacTHUEM HMHOCTPAHHOIO JiMla KOHKpeTHoro cyaa. C
y4€TOM HEBO3MOYKHOCTH 3aKJIIOUEHHSI JIOTOBOPOB CO BCEMHU TIOCYJapCTBAMHU
TpeOyeTcss TPUHATHE MEXKIYHAPOJAHOTO HOPMATHBHOTO aKTa [Jsl pEIICHUs
YCTaHOBJICHHBIX MPOOJIEM.
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